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LOCAL AND SPECIAL LEGISLATION IN MISSOURI UNDERTHE CONSTITUTION OF 1875
PART I. LOCAL AND SPECIAL LEGISLATION IN
MISSOURI PRIOR TO CONSTITUTION OF 1875.
Chapter I.

Growth of Local and Special Legislation Under
Constitution of 1820.*
A.

INTRODUCTION.

A general or public law is an act of the legislature which
lays down a universal rule affecting the entire state or relating to
all the members of any given class in the state. A special law is
an act which operates only upon designated members.of a class
in the state, and does not affect all members of the class alike.
If the members of the class thus selected out by the statute are
private persons or private concerns it is called a private act. If
the act singles one or more units of local government out of a
general class of similar units, such as cities, townships, or counties, without any reasonable basis of classification, or if it applies
only to a designated locality, it is known as a local act.1
The Missouri Constitution of 18202 contained no limitations
upon the power of the General Assembly to enact local and special laws. Neither was special or local legislation prohibited by
.any of the other twenty-three state constitutions in operation in
*This article was written by Roscoe E. Harper, who has received the
degree of A. B. from the University of Missouri and is at this writing
a candidate for the degrees of A. M. and LL. B.
1. For a more complete definition of general and special laws see
Chapter IV, infra.
2. The Missouri Constitution of 1820 was drawn up by a constitutional convention assembled in St. Louis on June 12, 1820, and was
.adopted by the same body on July 17 of the same year; and it was with
this Constitution that Missouri was admitted into statehood August 10,
1821. For a treatise on this subject see Shoemaker, First Constitution of
Missouri, and also Missouri's Struggle for Statehood, by the same author.
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1820.3 At that time bills granting divorces, 4 relief from fines
and penalties, special privileges, charters of incorporation, and
local acts regulating the affairs of cities, counties and localities
were frequently passed. This was recognized as a proper field
for legislative activity.
During the first decade of statehood, Missouri was composed
of sparsely settled, agricultural communities.5 Her needs were
simple and her interests few. The. common law adequately regulated the ordinary affairs of those pioneer days; and the general assemblies, without being overburdened, could easily satisfy
all the demands for public, private, and local legislation.. So the
evils of special and local legislation were not prominent and
aroused little, if any, protest.
The pioneer period had hardly ended when the new economic, industrial, and social forces, stimulated by recent inventions,
opened up highways of commerce, and started the development
of the natural resources of the state. 6 A more complex state
life was being evolved which required more extensive regulation
and more careful adjustment from time to time. Consequently
3. Missouri was the twenty-fourth state admitted into the Union.
The constitutions in operation in the other states were adopted in the
following years; Ala. 1819; Conn., 1818; Dela., 1792; Ga., 1798; Ill.,
1818; Ind., 1816; Ky., 1799; La., 1812; Me., 1820; Md., 1776; Mass.,
1780; N. H., 1792; Miss., 1817; N. J., 1776; N. Y., 1777; N. C., 1776;
Ohio, 1802; Penn., 1790; R. I., 1663; S. C., 1790; Tenn., 1796; Vt., 1793;
Va., 1776. Poore, Constitutions and Charters.
4. The Mississippi Constitution of 1817 required the legislature to pass
on all divorces before they should be valid. "Divorces from the bonds of
matrimony shall not be granted, but in cases provided for by law, by suits
in chancery; provided that no decree for such divorce shall have effect
until sanctioned by two-thirds of both branches of the General Assembly." . . . Section 17, Art. VI, Miss. Const. of 1817. The constitution
of Alabama of 1819 had this same provision.
5. In 1820 Missouri had a population of 66,586, and was divided into
ten counties. The population of St. Louis, the trading center for the
vast territory lying west of the Mississippi, was only about 5,000. Viles,
History of Missouri, pp. 108-119. Switzler, History of Missouri, pp. 285-

296. Ninth Census of the United States, Statistics of Population.
6. Turner, Rise of the New West (1819-1829) pp. 84-95, vol. 14 in
the American Nation Series. Also vol. 16 of same series. Hart, Slavery

and Abolition, pp. 33-48. Bogart, Economic History of the United States,
pp. 170-185.

Coman, Industrial History of United States, pp. 207, 231.

Coman, Economic Beginnings of Far West, vol. II.
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each succeeding decade had an increased output of laws bo'h
public and private over the preceding decade.'
Altho the number of public acts increased steadily and apparently in arithmetical progression the quantity of local and special legislation seemed to increase in geometrical progression.
More numerous and more insistent became the interests desiring
favors from the legislature. The result was that public matters
before the General Assembly were smothered and obscured by a
multitude of private and local acts. Opposition was aroused to
such legislation which finally led to its abolition.
A brief review of the character and quantity of legislation
enacted by the succeeding general assemblies, operating under
the Constitution of 1820, as recorded in the session acts, shows
the growth of special and local legislation, and the necessity for
its curtailment.
B.

SUCCESSIVE PERIODS OF LEGISLATIVE ACTIVITY.

The time during which the Constitution of 1820, which contained no limitations on special and local legislation, was in operation may be conveniently divided into five periods. These fiv%periods and the quantity and kinds of legislation enacted during
each are shown in the following tables:

7. An interesting review of the economic legislation of this period
in the neighboring state of Iowa, which prior to 1820 was a part of Missouri Territory, is given in, Pollack, Ivan L., History of Economic Leg-

islation in Iowa.
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LEGISLATION, PUBLIC AND LOCAL AND SPECIAL, 1820-18858
Percent

Quant. of Legis.

Periods

Pub. pages

Loc.

Fri.

Public

pages

of

Legis.
Private

I______

AV. No. of pages per
assembly (2 yrs.).
aseby_(I~
Public
__

[ 64%9
( 207
368
(Ct.
1. 1820-1831
st to 6 (275 pb. (140 spec. (No. of
1820)
acts) acts 66%
& loc.
acts)
G. A. (Inc.)

6036%'
(No. of
acts 34%) (46 acts)

38%
10509
(1000 spec. (No; af
&oc. acts) acts 38%)

1049
62%9
(No. of (100 ac
ts)
acts 62%)

2.

3.

4.

5.

6.

7.

1832-1843
G.
12th
(Inc.)

6250
-Ytb.
A. (600 pub.
acts)

ILoc.&Spec.
I_

_

(23 acts)

(178

75
17
acts)

1844-1853 13thA.
G.
17th
(Inc.)

663

2150

24%

76%

132

430

1854-1859 18thA.
G.
20th
(Inc.)

540

3758

13%

87%

180

1252

1860-1865 21stA.
G.
23rd
(Inc.)

462

1746

21%

79%

184

69810

1865-1875 (Ct.
of 1865) 23rdA.
G.
28th
(Inc.)

1460

2000

42%

58%

324

44510

(Ct.
1875-1885
of 1875) 29thA.
G.
33rd
(Inc.)

1376

100%

_

351

275

8. It will be noted the number of acts and the number of pages in
both of the first two periods have the same ratio and bear approximately
the same per cent. Great difficulty was experienced in classification because, quite frequently, the same act was both public and private. So the
figures above are only an approximation but it is believed even should the
error of classification be as much as 10%, the value of the deductions
drawn from ihem are not materially impaired. •
9. Data on number of acts for given period. The acts were tabulated for first two periods only.
10. The first session of the 23rd General Assembly was held Dec.
26, 1864, under constitution of 1820; while the adjourned session of Nov.
1, 1865, was under the new constitution of 1865. For purposes of this
chart one half of 23rd Assembly is classified in period 1860-1865, and
one-half in period 1865-1875.
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TABLE OF LOCAL AND SPECIAL LEGISLATION OF FIRST AND
SECOND PERIODS 1820-1843
Period

1.

2.

Total No.
Local
of Loc. &L
Spec. Acts% of Spec. No. of
Leg.

acts

Leg.

acts

Leg.

acts

140

42%

60

25%

34

9%

13

1000

25%

248

14%

140

27%

1820-31
Ist-6th G.
A. Inc.
1832-43
7th- 12th
G.
A.
Inc.

Relief penalties
from fines and
Incorporation
No. of % of Spec. No. of

% of Spec.

Roads,
Bridges,
Ferries.

Divorce

% of
of% of Spec.
Spec.
Leg.
Leg. acts

1. Continued 3%

No. of
acts

14
10%
14 acts granted

4

11

27211

Legalizing acts of Exec.
or Admr. or persons under disability

% of Spec.
Leg.

No. of
acts

% of Spec.
Leg.

No. of
acts

7%

10

4%

5

6%

60

4.5%

45

18 divorces
2. Continued24%

4%
36
36 acts granted

242

72 divorces

(1)

Pioneer Period 1820-1831.

During the first decade of statehood Missouri was a group of
loosely knit, pioneer, agricultural communities. 12 Their legislative needs were few, and the common law sufficed for their
simple requirements. The session acts of the first six general assemblies, contained approximately four hundred and fifteen acts
of which sixty-six per cent was general and public.
11. Forty-three acts of incorporation were also acts laying out roads so
they were counted twice.
12. Viles, History of Missouri, pp. 108-119. The population in 1820
was 66,586 and in 1830, 140,455. Ninth Census of United States, Statis-

tics of Population.
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An analysis of the one hundred and forty local and special
acts which constituted thirty-four per cent of the acts passed
during this period shows that sixty, almost one half, were local;
thirty-four, twenty-five per cent, granted relief to officials or
private persons from fines, penalties, or forfeitures; fourteen acts
granted eighteen divorces; thirteen were charters of incorporation; ten legalized acts of administrators, executors and persons
under disabilities; only four laid out roads or authorized the
construction of bridges or operation of ferries; and five were on
miscellaneous subjects.
(2)

Second Period 1832-1843.

During this period the community life evolves to a higher
level. Colleges are chartered, innumerable roads are laid out, and
commerce and industry commence.' 3 Of the sixteen hundred acts
passed by the six general assemblies of this period, only thirtyeight per cent are public in nature. Sixty-two per cent of all the
acts as well as sixty-two per cent of all the pages, concern special
and local legislation. While the number of general laws enacted
during this period is slightly more than double the number
passed during the preceding period, the number of private and
local acts has increased eightfold.
There were one thousand local and special acts. Twentyseven per cent of these, or two hundred and seventy-two acts,
were acts of incorporation, of which sixty-six were acts incorporating colleges, academies, and charitable institutions; fifty-one,
cities; and the remainder private corporations. It was during
this period that the University of Missouri was organized. Twenty-four per cent, or two hundred and forty-two acts, concerned
laying out roads, bridges and ferries. Almost fifty per cent of
the special acts during this period were acts of incorporation or
acts laying out highways as against ten per cent of the preceding
13. The population of Missouri in 1840 was 383, 702, an increase of
over two and one-half times since 1830 and of six times since 1820. St.
Louis in 1840 was a city of 16,500, an increase of three times its population of 1820. Viles, History of Missouri; Ninth Census of United States,
Statistics of Population.
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period. The local laws constituted only twenty-five per cent as
compared with forty-five per cent of all local and special laws in
the preceding period. It is to be noted that during this period
there was a greater increase in special legislation than in local
legislation and that the increase was felt chiefly in acts of incorporation and laying out highways. Acts granting relief to officials and private persons amount to fourteen per cent of the total
of special and local legislation. It was during this period that
the panic of 1837 took place. The Seventh General Assembly
granted fifty divorces in one session. Eighteen railroads
and sixteen insurance companies were chartered by the Ninth
General Assembly in 1836-1837. These insurance companies entered into the banking business, and a subsequent legislature authorized the revocation of the charters of certain of them by quo
warranto proceedings. 14
Thus the session acts show clearly the changes in the life of
the state from that of a pioneer community to a developing commercial, industrial, and agricultural community.
(3)

Third Period 1844-1853

Because of the immensity of the task and the fact that the
real object of this thesis is the special and local legislation under
the Constitution of 1875, the special and local acts after the second period were not counted and analyzed. Only the pages devoted to the different types of legislation were enumerated; and
again it is stated that while the figures are only approximate, due
to' difficulty in classification of laws which are both private and
public in nature, it is believed that there is only the permissible
error of ten per cent at most, and that such error as there may
be will not in the least impair the value of the general deductions
from the figures given.
During the third period, which is shorter by two years than
the two previous periods, five general assemblies enacted over
2,800 pages of laws of which 2,150 pages, or seventy-six per
cent, were of local and special laws. One-half of these pages
14. Session Acts, 12 G. A. (1836-37)

p. 25.
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is devoted to acts of incorporation. It was in 1852 that the first
railroad was constructed in Missouri. It was during this period
that began the rise of Missouri's cities and city population. During the decade 1840-1850, the population of St. Louis increased
from 16,500 inhabitants in 1840 to 78,000 inhabitants in 1850,
5
and by 1860 it reached the population of 160,000 inhabitants.1
The tremendous increase in legislation of a local and special
nature now had attained such proportions as to be a recognized
evil, so in the proposed constitution of 1845, we find a limitation
on the power of the legislature to enact such legislation.16
(4)

Fourth Period 1854-1859

This period included only six years, but during its brief existence more local and special laws were passed than during any
previous period of twice its duration. Each of the three general
assemblies averaged one hundred eighty pages of public laws and
twelve hundred fifty-two pages of local and special laws. Only
thirteen per cent of the contents of the session acts were public
laws. While the amount of public legislation enacted during a
general assembly had increased a little over three times since the
first period, the quantity of local and special legislation enacted
by the average legislature during this period was over thirty-five
times as much as that passed by the average legislature of the
first period. Public matters were thus being crowded out of the
legislative halls in Jefferson City by the special interests demanding special and local legislation in much the same manner as the
Arab was crowded out of his tent by the body of the camel whose
head he had so kindly permitted to enter.
15. Viles, History of Missouri.
16. The constitutional convention of 1845 convened at Jefferson City
November 17, 1845, and drew up a new constitution which was adopted
January 14, 1846 by the convention, but was rejected by a vote of the
people. Art. II1, Sec. 32, provided: "The General Assembly shall not
have power to grant a divorce in any case." This was the only limitation.
The proposed Constitution of 1850, adopted by the Senate only, added a
second limitation; Art. III, Sec. 37: "No private or special law shall
ever be passed authorizing or legalizing the sale or conveyance of land
or real estate belonging in whole or in part, to any person, or persons,
under the age of twenty-one years."
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Civil War Period 1860-1865

Because of the influence of the war the quantity of the special and local legislation decreased. The session acts average
slightly more than during the third period (1844-1853) and are
of little interest.
At the close of this period, in 1865, the new Constitution of
1865 was drawn, up and adopted, and its provisions as to local
and special legislation, and their effect, will be the subject of the
next chapter. Missouri contained 1,182,012 inhabitants in 1860,
and was very unlike the Missouri of 66,586 inhabitants of 1820.1T
The laws and regulations of an early period were unsuited for
the full grown state. As Emerson says "the law is only a memorandum" of the existing cultivation of the population, and when
the cultivation changes the laws must change.

Chapter II. The Limitations Upon Local and Special
Legislation in the Constitution of 1865.
A.

PROHIBITION

OF

LOCAL AND

SPECIAL LEGISLATION

UPON

ENUMERATED SUBJECTS.

The Constitution of 1865,1 Missouri's second constitution,
imposed limitations upon the power of the General Assembly to
pass local and special laws as follows Article IV, Section 27: "The General Assembly shall not
pass special laws divorcing any named parties; or declaring any
named person of age; or authorizing any named minor to sell,
lease, or encumber his or her property; or providing for the sale
of real estate of any named minor or other person, laboring under
legal disability, by any executor, administrator, guardian, trustee, or other person; or changing the name of any person; or
17. Ninth Census of United States, Statistics of Population.
1. The Constitution of 1865 was prepared by a convention assembled
in St. Louis, January 6, 1865, was adopted by vote of a limited electorate,
and went into operation July 4, 1865. Switzler, History of Missouri.

LAW SERIES 19, MISSOURI BULLETIN

establishing, locating, altering the course, or affecting the construction of roads, or the building or repairing of bridges; or establishing, altering or vacating any street, avenue, or alley in any
city or town; or extending the time for the assessment or collection of taxes; or otherwise relieving any assessor or collector
of taxes from the due performance of his official duties; or giving effect to informal or invalid wills or deeds; or legalizing,
except as against the State, the unauthorized or invalid acts of
any officer; or granting to any individual or company the right
to lay down railroad tracks in the streets of any city or town; or
exempting any property of any named person or corporation
from taxation. The General Assembly shall pass no special law
for any case for which provision can be made by a general law;
but shall pass general laws, providing, so far as it may deem necessary, for the cases enumerated in this section, and for all other
cases where a general law can be made applicable."
It is to be noted that there are two classes of limitations in
the above section. The first class contains the prohibitions of
local and special legislation upon the enumerated general classes
of subjects; and the final general limitation that the general assembly shall pass no special law in any case where a general law
can be made applicable, constitutes the second class.
The prohibition upon the enumerated subjects is absolute,
and the Supreme Court of Missouri declared at an early date that
local and special laws passed upon those subjects would be unconstitutional.2 The Supreme Court also said that the legislative
body was without discretion as to the prohibited matters, and
that the courts would refuse to give effect to any local and special
laws upon the enumerated subjects.8
2. Adams, J., in State ex rel Henderson v. County Court of Boone
Co. (1872) 50 Mo. 317, 323: "It is agreed that there is no discretion in
regard to the passage of certain enumerated laws. They are inhibited by
the letter of the Constitution.

When the Legislature undertakes to pass

these inhibited laws, it is the plain duty of the courts to declare them
unconstitutional."
3. Also Bliss, J., in State of Missouri ex rel Robbins v. The County
Court of New Madrid (1872) 51 Mo. 82, 86: "The section containing the
above constitutional clause contains an express prohibition against legislation in regard to various matters, and it is not disputed that this prohibi-
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A number of other states incorporated similar provisions
into their constitutions forbidding laws upon enumerated subjects, and the courts of these states adopted the same view as the
Missouri Supreme Court that the courts should determine wheth4
er a law conflicted with the given prohibitions.
B.

THE GENERAL PROHIBITION.

The second class is defined by the final general provision of
the section which is as follows: "The General Assembly shall
pass no special law for any case for which provision can be made
by a general law, but shall pass general laws, providing, so far as
it may deem necessary, for the cases enumerated in this section,
and for all other cases where a general law can be made applicable." In the above quotation some words have been italicized for
the purpose of emphasizing that it is in the interpretation and
effect given to them by the decisions that the distinction arises
between the two classes.
The question at once arose in whom lay the power of determining whether a general law could be made applicable and
whether a local or special law was necessary. The legislature
claimed that this power remained in it, while it was contended by
others that the power was conferred upon the courts to enforce
this provision in the Constitution, and to declare local and special
laws void where the court found a general law could have been
made applicable, the same as in the preceding enumerated classes.
The Senate in the first session of the General Assembly under the new Constitution, sought a determination by the Supreme
Court of the validity of proposed special legislation before it by
using the newly made device of propounding a question to that
court.5 The Supreme Court in refusing to answer the question
tion is absolute, that the legislative body is without discretion as to those
matters, and that the court would refuse to give effect to any act which
disregarded it."
4. State v. Des Moines (1896) 96 Iowa 521, 65 N. W. 818, 59 Am.
St. Rep. 381; Knopf v, People (1900) 185 Ill. 20, 57 N. E. 22, 76 Am.
St. Rep. 17. Also see note, 93 Am. St. Rep. 106, 107.
5. The Constitution of Missouri of 1865 in Article 6, Section 11,
provided: "The judges of the Supreme Court shall give their opinions
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,said: "The executive and legislative branches of the government
.are the proper judges of their own constitutional powers and
duties in general, and in the first instance." 6
In State v. Ebert7 the first case upon this question, it was
contended that a local act creating a special Court of Criminal
Correction for St. Louis was void because a general law could
have been made applicable. But the court, without passing upon
the-question whether it was the exclusive province of the legislature or of the court in the last instance to determine the necessity of a local law, held that a necessity did exist in that case, for
-the creation of such a court in St. Louis where petty crimes particularly flourished; and that a similar law would not be neces-sary in the rest of the state.8
The next case, State of Missouri ex rel Dome v. Wilcox,9
-presented the question whether a local option school law was
valid under the constitutional inhibition of local legislation.
Wagner, J., in an eminently sound decision held the law valid
because its operation was co-extensive with the state. He also
,said that the prohibition in question "was intended to apply to
-acts, persons, and localities specifically," 10 and the opinion inti-upon important questions of constitutional law, and upon solemn occasions, when required by the Governor, the Senate, or the House of Representatives; and all such decisions shall be published in connection with
-the reported decisions of said court."
6. Answer to Questions by Senate, December 9, 1865, 37 Mo. 136,
138. One of the quest;ons asked was: "Can the General Assembly so
-alter, change, or modify, the act of any incorporated company doing business as to enlarge its powers, change its number of directors, or add new
branches of business to its functions, provided such change, alteration,
-or modification, does not destroy the original object contemplated in the
act of incorporation." The court refused to pass upon this question because it was not an "important question of constitutional law and upon a
solemn occasion."
7. (1867) 40 Mo. 186.
8. Wagner, J., delivering the opinion of the court in State v. Ebert
,(1867) 40 Mo. 186, loc. cit. 191, said: "The court itself would not be
-necessary throughout the State, nor would a general law with like or similar provisions be applicable to the whole State."
9. (1870) 45 Mo. 458.
10. (1870) 45 Mo. 458, 465. Wagner, J., continues: "Special statutes relate to certain individual classes or particular localities. Had the
act applied to a certain specified town or a single corporation, it would
'have been special, but such is not the case. It is coextensive with the
.State and :ts influence is felt in every county and almost every township."
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mates that it is the proper function of the court to declare such
laws void under the general prohibition.
In State ex rel Circuit Attorney v. Railroad" a special act
amending the charter of a railroad corporation granted by a special act of the General Assembly in 1859, was upheld under a provision in the Constitution providing for the amendment of existing laws, without passing upon the question of legislative discre2
tion as to the necessity of special legislation.1
It was not until 1872 in State of Missouri ex rel Henderson
v. County Court of Boone County13 that it was decided that the
court had no power to review special and local laws passed by
the legislature as to their constitutionality under the general prohibition. Adams, J., in giving the opinion of the court said: "But
here we are asked to pronounce upon the necessity of a law, and
whether it can be better supplied by a general law than a special
act. This is the exercise of the discretion of the courts
to control the discretion of legislature.
I am not
satisfied that this can be done." 14 The question involved
was the constitutionality of an act of the legislature creating a
court for Boone County. Adams, J., also upheld the act upon a
second ground that the legislature was given power to establish
inferior courts from time to time. Bliss, J., in a separate opinion
concurred with Adams, J., upon the power of the legislature to
determine the necessity for special legislation. He said: "When
the prohibition is absolute it cannot be evaded, and should be
enforced by both the legislature and judiciary. When it is limited and conditional, and upon a question upon which judgment
must be exercised and an opinion formed, the argument is certainly plausible that the body called upon to act must exercise
that judgment." 15

11.

(1871) 48 Mo. 468.

12, Article XI, Section 3, Constitution of 1865 provided: "All
statute laws of this state now in force, not inconsistent with this constitution, shall continue in force until they shall expire by their own limitation, or be amended or repealed by the General Assembly."
13. (1872) 50 Mo. 317.
14. (1872) 50 Mo. 317, 323.
15. (1872) 50 Mo. 317, 326. Bliss, J., fully recognized the evils of
local and special legislation when he further said on the same page: "It
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Later in the same year, the same court reaffirmed its position
upon this question in a similar case, State ex rel Robbins v. County Court of New Madrid,:6 in which a local act of the General
Assembly authorizing New Madrid and other named counties to
levy a special school tax was upheld. Bliss, J., in the course of
the opinion reasoned as follows: "A local law is con. idered
necessary, and the act is passed. Where do we get appellate
power in the case, the power to review legislative discretjiii * * *
a discretion expressly required to be exercised by the legislative
body? I cannot find it in the relation we hold to that body, and
in the obligation we are under to resolve every doubt in favor of
the legality of their acts. If it were intended to make the prohibition absolute as to certain acts, they would have been included in
those expressly provided against." 17
It is noteworthy that Wagner, J., who delivered the opinion
of the court in the three earlier cases, State v. Ebert, State ex rel
Dome v. Wilcox, and State ex rel Circuit Attorney v. Railroad,
dissented in State ex rel Henderson v. County Court of Boone
County and in State ex rel Robbins v. County Court of New
Madrid on the ground that a general law could be made applicable in those two latter cases and that in such cases it was the
plain duty of the court to declare sulch local and special laws void.
In his dissenting opinion in State ex rel Henderson v. County
Court of Boone County he distinguished the former cases of
State v. Ebtrt and State ex rel Dome v. Wilcox in that the local
laws in question in those cases were necessary, and were as general as was consistent with their scope and design in order to
effectuate the object in view. But in the case then before the
court he was of the opinion that there was no necessity for a
local act, that a general law could be made applicable to attain
the end sought, and that the court should exercise the power reis seven years since the Constitution went into operation. During every
session of the Legislature it has construed, and, as I understand it, violated the provision under consideration. - - - I must treat the clause
as directory, binding upon the conscience of legislators, but if disobeyed,
the courts cannot furnish the remedy."
16. (1872) 51 Mo. 82.
17. (1872) 51 Mo. 82, 87.
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posed in it of declaring the act void and unconstitutional. He
then pointed out the evils that would result from the decision
of the court: "It seems to me that if the courts concede that the
whole matter rests with the Legislature, the result will be a virtual abolition of this clause in the Constitution. The prohibition
against special legislation will be practically a dead letter. As
it is the practice in the Legislature to yield and grant any local
measure asked by any representative in that body, it is only
necessary to demand a particular enactment for a special purpose, and if there is no constitutional constraint, it is passed as a
matter of course. The legislative discretion in such cases extend
only to the representations of the member who is interested in the
passage of the bill." 18
The decision in State ex rel Henderson v. County Court of
Boone County produced the evils so accurately forecasted by
Wagner, J., but nevertheless it remained the ruling case in this
subject as to all laws passed under the Constitution of 1865.10
The Constitution of 1875 abolished the doctrine by the insertion
in the general prohibition of local and special legislation of the
clause that "whether a general law could have been made applicable in any case is hereby declared a judicial question and as such
shall be judicially determined, without regard to any legislative
assertion on that subject." 20
A number of other states at the time the Constitution of
1865 was in operation had similar constitutional provisions prohibiting in a general clause local and special legislation whenever
a general law could be made applicable. A majority of the courts
reached the same result as the Supreme Court of Missouri, while
a strong minority supported the views of Wagner, J., that it was
a judicial question. 2
Local and special legislation under the Constitution of 1865
18. (1872) 50 Mo. 317, 331.
19. Hall v. Bray (1873) 51 Mo. 288; Ens-worth v. Curd (1878) 68
Mo. 282.
20. Const. of 1875, Mo. Art. IV, Sec. 53, subdivision 32.
21. The following cases are in accord with State of Missouri ex rel
Henderson v. County Court of Boone County, holding that the determination of the necessity of a local law is solely a legislative question; Little
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was substantially reduced. At least all local and special legislation upon the forbidden enumerated subjects was done away
with. But still over half of the pages of the session acts was
devoted to local and special laws which came through the breach
made in the provision of the Constitution of 1865 prohibiting unnecessary local and special legislation by the decision in State ex
rel Henderson v. County Court of Boone County; and it remained for the Constitution of 1875 to stop this gap.

PART II. LOCAL AND SPECIAL LEGISLATION UNDER
THE CONSTITUTION OF 1875.
Chapter III.

The Adoption of the Provisions Against Local

and Special Legislation in the Constitution of 1875.
The Constitution of 18751 effectually prohibited the enactment of local and special legislation. It accomplished this result
by extending the list of enumerated classes of subjects concerning which no local or special laws should be passed, and by intrusting the courts with the power of determining whether a
general law could be made applicable. A study of the proceedings of the constitutional convention of 1875 will reveal by what
processes that body achieved its object.
Rock v. Parish (1880) 36 Ark. 166, 172; Brown v. City of Denver (1884)
7 Colo. 305, 310, 3 Pac. 455; Sanitary District of Chicago v. Wray (1902)
199 Ill. 63, 64 N. E. 1048, 93 Am. St. Rep. 102; Pennsylvania Co. v. State
(1895) 142 Ind. 428, 439, 41 N. E. 937; State v. Hitchcock (1862) 1 Kans.
173, 178, 81 Am. Dec. 503; McGill v. The State (1877) 34 Ohio State 228.
Contra, holding that it is a judicial question: Clarke v. Irwin (1869) 5
Nev. 111, 124; Ex Parte Fritz (1859) 9 Iowa 30, 33; Semble, People v.
Mullender (1901) 132 Cal. 217, 64 Pac. 299. See also notes: 93 Am. St.
Rep. 106; 14 L. R. A. 566.
1. The Constitution of 1875 was adopted on August 2, 1875, by a
constitutional convention assembled in Jefferson City on May 5, 1875, and
was ratified by the voters of Missouri, October 30, 1875. It went into
operation November 30, 1875. For the adoption of the constitution in
the constitutional convention see Supp. to Journal 96 August 2, 1875.
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The members of the constitutional convention of 18752 assembled with a determination to correct a number of evils that
had arisen in the preceding decades; but of these evils perhaps
there was none upon which there was a greater unanimity of
opinion as to the remedy than that of special legislation.
On the third day of the convention a resolution was introduced by Mr. Switzler that the legislative committee "report a
provision specifying in detail the subjects concerning which the
General Assembly shall pass no laws." 3 Three days later another
resolution was offered which proposed twenty-five classes of sub4
jects concerning which no local or special law should be enacted.
During the seventh week Mr. Brockmeyer, chairman of the committee on the legislative department, reported out of the committee a proposed article of "Limitation on Legislative Power," 5
which contained the section prohibiting local and special laws
that later became section fifty-three of article four of the adopted
constitution.
This section on local and special laws .was adopted with little
change and upon very little debate. The proposed section contained thirty-one subdivisions of which the first twenty-nine
were adopted without debate. The last one was finally adopted
without amendment after debate and only one was actually
amended. Two more subdivisions were added by amendment.7
The section as adopted stood as follows:
"Sect. 53. Special and local laws prohibited. The General
Assembly shall not pass any local or special law:
2.

The constitutional convention assembled at Jefferson City on May

5, 1875. There were sixty-eight members elected from thirty-four dis-

tricts. Waldo P. Johnson of Osceola was elected President. The convention adjourned August 2, 1875.
3. J. 49. May 7, 1875. The references are to the original journal not
printed.
4. J. 61. May 10, 1875.
5. J. 305. June 24, 1875. This proposed article became substantially
sections forty-three to fifty-six inclusive of article four of the constitution as adopted.
6. J. 307-308. This was section eleven in the proposed article. See
J. 369-372, June 30, for the adoption of this section.
7. J. 370, 371. These two subdivisions became nos. thirty and thirtytone of the section as adopted.
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(1) Authorizing the creation, extension or impairing of
liens;
(2) Regulating the affairs of counties, cities, townships,
wards or school districts;
(3)
Changing the names of persons or places;
(4) Changing the venue in civil or criminal cases;
(5) Authorizing the laying out, opening, altering or maintaining roads, highways, streets or alleys;
(6) Relating to ferries or bridges, or incorporating ferry
or bridge companies except for the erection of bridges crossing
streams which form boundaries between this and any other
state;
(7) Vacating roads, town plats, streets, or alleys;
(8) -Relating to cemeteries, grave-yards or public grounds
not of the state;
(9) Authorizing the adoption or legitimation of children;
(10)
Locating or changing county seats;
(11)
Incorporating cities, towns or villages, or changing
their charters ;
(12)
For the opening and conducting of elections, or fixing or changing the places of voting;
(13)
Granting divorces;
(14)
Erecting new townships, or changing township lines,
or the lines of school districts;
(15)
Creating offices, or prescribing the powers and duties
of officers in counties, cities, townships, election or school districts ;
(16)
Changing the law of descent or succession;
(17)
Regulating the practice or jurisdiction of, or changing the rules of evidence in any judicial proceeding or inquiry
before courts, justices of the peace, sheriffs, commissioners, arbitrators or other tribunals, or providing or changing methods for
the collection of debts, or the enforcing of judgments, or prescribing the effect of judicial sales of real estate;
(18)
Regulating the fees or extending the powers and
duties of aldermen, justices of the peace, magistrates or constables ;
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(19)
Regulating the management of public schools, the
building or repairing of school houses, and the raising of money
for such purposes;
(20) Fixing the rate of interest;
(21)
Affecting the estates of minors or persons under disability;
(22) Remitting fines, penalties and forfeitures, or refunding moneys legally paid into the treasury;
(23) Exempting property from taxation;
(24) Regulating labor, trade, mining or manufacturing;
(25) Creating corporations, or aimending, renewing, extending or explaining the charter thereof;
(26) Granting to any corporation, association or individual
any special or exclusive right, privilege or immunity, or to any
corporation, association or individual the right to lay down a
railroad track;
(27) Declaring any named person of age;
(28) Extending the time for the assessment or collection
of taxes, or otherwise relieving any assessor or collector of taxes
from the due performance of their official duties, or their securities from liability;
(29) Giving effect to informal or invalid wills or deeds;
(30) Summoning or empaneling grand or petit juries;
(31) For limitation of civil actions;
(32) Legalizing the unauthorized or invalid acts of any
officer or agent of the state, or of any county or municipality
thereof. In all other cases where a general law can be made
applicable, no local or special law shall be enacted; and whether
a general law could have been made applicable in any case is hereby declared a judicial question, and as such shall be judicially
determined, without regard to any legislative assertion on that
subject;
(33)
Nor shall the General Assembly indirectly enact such
special or local law by the partial repeal of a general law; but
laws repealing local or special acts may be passed."
The debate was centered upon the last two subsections. The
second sentence of the thirty-second subdivision as originally re-
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ported stood as follows: "In all other cases where a general law
can be made applicable, no local or special law shall be enacted;
and whether a general law could have been made applicable
in any case (is hereby declared to be a judicial question, and as
such) shall be judicially determined, without regard to any legislative determination thereof." 8 Attempt was first made to
amend this part by striking out all following the word "enacted." 9
Another unsuccessful attempt to amend it by striking out the first
clause, "In all other cases where a general law can be made
applicable" 10 was followed by the adoption of an amendment
changing the last two words of the subdivision from "determinaThis section was
tion thereof" to "assertion on that subject.""
then adopted and referred to the committee on revision where
slight changes were made in the sentence above quoted, 12 and
then reported out by that committee in the form finally adopted. 13
An amendment to the last subdivision was proposed to read:
"Nor shall the General Assembly indirectly enact such special or
local law by the partial repeal of a general law, or enact a general
law which by its provisions is to be in force and effect only in
such counties as first by a vote of a majority of qualified voters
therein at an election held for that purpose may vote and adopt;
But laws repealing local or special acts may be passed." 14
The italicized clause is the part that was added by the
amendment. The effect of such a provision would have been to
have made local option laws impossible. Fortunately the author
of this amendment was dissatisfied with it because he thought
that it might be evaded by leaving a law to the "vote of the people" rather than to the "vote of a majority of qualified voters,"
8. J. 308. The provision that whether a general law could have
been made applicable is a judicial question is the result of the decision
in State ex rel Henderson v. County Court of Boone Co. (1872) 50 Mo.
317.
9. J. 369. Amendment offered by Mr. Lay.
10. J. 369, 370. Mr. Massey offered the amendment.
11. J. 371. The amendment was offered by Mr. Gantt.
12. The changes consisted in omitting the parenthesis and words "to
be" from "is hereby declared 'to be' a judicial question."
13. J. 630. Article IV was reported out and adopted on Wednesday, July 28, 1875 (J.614-630).
14. J. 371. Mr. Edwards of Iron County moved the amendment.

LEGISLATION UNDER 1875 CONSTITUTION

so upon a reconsideration of the amendment he withdrew it with

unanimous consent. He then introduced the amendment a second time with "vote of the people" in the place of "vote of a
majority of qualified voters" in the first amendment. This second
proposal failed leaving the section in the form in which it originally stood and was finally adopted. 15
A discussion of the limitations upon local and special laws
contained in section fifty-three of article four of the constitution
is not complete without reference to the provisions for the adoption of local and special laws embodied in section fifty-four of
the same article. This section provides: "Sec. 54. Local and
Special laws, notice of.-No local or special law shall be passed
unless notice of the intention to apply therefor shall have been
published in the locality where the matter or thing to be effected
may be situated, which notice shall state the substance of the
contemplated law, and shall be published at least thirty days prior
to the introduction into the General Assembly of such bill, and in
the manner to be provided by law. The evidence of such notice
having been published shall be exhibited in the General Assembly before such act shall be passed, and the notice shall be recited in the act according to its tenor."
The first clause of the section as reported out of the committee read as follows: "No local or special bill, other than those
provided for in the preceding section, shall be passed" etc. 16 The
part italicized, was stricken out by amendment. Another amendment substituted "shall state the substance of the contemplated
law, and shall be published" 17 for "shall be"; and, with the further changes of "bill" in the first line to "law" and the addition
at the end of "and the notice shall be recited in the act according
to its tenor," 18 the section was adopted.
15. J. 371, 372. A resolution directed against making general laws
take effect upon adoption in a locality was introduced early in the convention by Mr. Edwards of Iron County. J. 99. A review of the proceedings and debates of the constitutional convention which concerned
the adoption of the limitations upon local and special legislation is found
in the dissenting opinion in Owen v. Baer (1899) 154 Mo. 434, 479-493,
55 S. W. 644, 657-661.
16. J. 371.

17. J. 372.
18. J. 372.
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The members of the constitutional convention regarded the
incorporation of sections fifty-three and fifty-f6ur into the constitution as a strong argument in favor of its adoption. In an
address to the people of Missouri which accompanied the proposed constitution the convention directed the attention of the
people to the provisions concerning local and special legislation
as one of "the more important changes proposed." 19
"The evils of local and special legislation have become enormous" says the address. "We need but look to our session acts
to be satisfied that this species of legislation occupies the larger
portion of the time of our General Assemblies, to the neglect and
prejudice of public interests, The expense to the state in passing
and publishing such laws and the combinations by which private
interests have been advanced and dangerous monopolies created
are well kncwn.
"Under the proposed Constitution the General Assembly is
prohibited from passing such laws. In all cases where a general
law can be made applicable, a special law cannot be enacted, and
in no case can any local or special law be passed unless notice of
the intention to apply therefor shall have been published for thirty days in the locality to be affected thereby." 20
A comparison of the session acts of the first five general assemblies operating under the new Constitution of 1875 with the
session acts of the previous general assemblies shows that the
framers of the Constitution of 1875 succeeded in restricting local
and special legislation in an effective manner.2 1 The average
number of pages in the session acts of a general assembly during
this period was only two hundred seventy-five as compared with
seven hundred sixty-nine during the operation of the Constitution of 1865, and with fourteen hundred thirty-two during the
period immediately preceding the Civil War. Practically one
hundred per cent of these acts was general as opposed to the
forty-two per cent of the preceding period, or to the thirteen per
19. Supp. 83, August 2, 1875.
20. Supp. 86, August 2, 1875.
21. See table on p. 6, ante, for tabulation of the quantity of legislation during the several periods.
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cent during the fourth period which preceded the Civil War.
The expectations of the members of the constitutional convention that the provisions restricting local and special legislation
would be effective and wholesome have been amply justified.
An interesting study is the comparison of the provisions concerning local and special legislation in the Constitution of Missouri of 1875 with the other state constitutions in operation in
1875.

Mr. Dry in The Article on the Legislature in the Missouri

Constitution of 187522 has done this in a careful manner. He
found that, out of thirty-six constitutions in operation in sister
states only nineteen possessed limitations upon the power of the
legislature to enact local and special laws.23

Eighteen constitu-

tions contained lists of enumerated subjects upon which no local
or special laws could be passed; but none of the eighteen pos2
sessed so long a list as did the Constitution of Missouri.
.The limitations upon the power of the legislature to enact
local and special laws contained in the Constitution of Pennsylvania of 1873 probably formed a basis for the corresponding provisions in the Constitution of Missouri of 1875.2 5 Twenty-seven
provisions in the Constitution of Pennsylvanih are found in the
Constitution of Missouri, twenty-six being in the same order;
and the same wording is used in both constitutions except in four
subdivisions where there are slight changes.2 6 It is not surprising that the decisions of the courts of Pennsylvania should be
followed in Missouri upon the interpretations of those clauses.
22. A thesis submitted in partial requirement for the degree of Master of Arts. see pp. 137-152.
23. Dry, The article on the Legislature in the Missouri Constitution
of 1875, p. 147.
24. The constitutions which had the more extended lists of subjects
were as follows: Pa., Const. of 1873, III, 7 (twenty-seven subjects);
W. Va., Const. of 1872, VI, 39 (nineteen subjects) ; Ind., Const. of 1851,
IV, 22 (seventeen subjects); Fla., Const. of 1868, V, 17 (fourteen subjects) ; Ore.- Const. of 1857, IV, 23 (fourteen subjects); N. Y. Const.
of 1846, III, 18 (fourteen subjects); Nev. Const. of 1864, IV, 20 (thirteen subjects).
25. Dry, The Article on the Legislature in the Missouri Constitulion of 1875, pp. 147, 196.
26. Const. of Pa., 1873. Art. III, Sec. 7, subdivision 53, 54.
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Chapter IV.

Definition of Local and Special Laws.

At the outsetthe question arose what is a local or special
law. In State ex rel Lionberger v. Tolle1 the definition of a special law laid down by the Supreme Court of Pennsylvania in
Wheeler v. Philadelphia2 was adopted "that a statute which relates to persons or things as a class is a general law, while a
statute which relates to particular persons or things of a class is
special." 3 It was quite natural that the Missouri court should
follow the Pennsylvania court since the Constitution of Missouri
of 1875, incorporated in section fifty-three of article four, the
provisions of the Pennsylvania Constitution against special legis4
lation as noted in a previous chapter.
This definition was qualified in State ex rel Harris v. Hermann.5 The court, following the New Jersey court in State exrel Richards v. Hammer," held that a law which applied only to
those members of a class which was determined by an existing
ing state of facts was special and invalid. A law to[ be general
must operate in the future upon those individuals who become
members of the class after the enactment of the law and during
the time the law is in operation.7 This question has most fre1. (1880) 71 Mo. 645, 650.
2. (1875) 77 Pa. St. 338, 348.
3. This definition has been cited and followed with approval in the
following Missouri cases: Lynch v. Murphy (1893) 119 Mo. 163, 24 S.
W. 774; Dunne v. K. C. Cable Ry. (1895) 131 Mo. 1, 5, 32 S. W. 641;
Owen v. Baer (1899) 154 Mo. 434, 477, 55 S. W. 644.
4. See p. 25.
5. (1882) 75 Mo. 340, 352.
6. (1880) 42 N. J. L. 435, 438.
7. In the following cases laws were declared unconstitutional because they applied to a class determined by an existing state of facts:
State ex rel Harris v. Herrman (1882) 75 Mo. 340 (an act providing for
the appointment of notaries public in all cities having a population of one
hundred thousand or more with the provision that "the office of any notary public in such city holding a commission bearing date prior to the
passage of this act, and whose term of office has not expired at the time
this act becomes law, shall be abolished at the expiration of ten days after
the taking effect of this act") ; State ex rel Board v. County Court of
Jackson County (1886) 89 Mo. 237, 1 S. W. 307 (an act establishing a re-
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quently arisen in the classification of cities and counties by population. Consequently a general law applicable to cities of a
given population must apply to all cities which attain that population in the future,8 and must cease to apply to all cities whose
population is no longer of the required number.9
A further qualification of the original definition of a general law was made in State ex rel Atty. Gen. v. Miller 0 in which
the court again relied upon State ex rel Richards v. Hammer."
It was said "to make such a law general there must be some distinguishing peculiarity which gives rise to a necessity for the law
as to the designated class." 12 This view was affirmed in Dunne
v. K. C. Cable Ry. Co. 13 In these cases the courts found a reasonable necessity for the classification in question.' 4 The rule
laid down in these two cases was criticized by Marshall, J., in
form school "in all counties in this state in which is located a city of over
fifty-thousand inhabitants") ; State ex rel Kehr v. Turner (1907) 210 Mo.
77, 82, 107 S. W. 1064 (an act which provided that "no dramshop license
shall hereafter be granted to any persons to keep a dramshop within five
miles of any state educational institution which now has enrolled fifteen
hundred or more students," the State University being the only institution
that could ever come under the provisions of the act).
8. Rutherford v. Heddens (1884) 82 Mo. 388, 391; State ex rel
Board v. County Court of Jackson County (1886) 89 Mo. 237, 1 S.W.
307; State ex rel Martin v. Wofford (1893) 121 Mo. 61, 68, 25 S. W.
851; Kansas City v. Stegmiller (1899) 151 Mo. 189, 205, 52 S. W. 723.
9. State ex rel Major v. Ryan (1910) 232 Mo. 77, 133 S.W. 8.
10. (1890) 100 Mo. 439, 13 S. W. 677.
11. (1880) 42 N. J. L. 435.
12. (1890) 100 Mo. 439, 448, 13 S. W. 677. The court continued:
"A mere classification for the purpose of legislation without regard to
such necessity is simply special legislation of the most pernicious character and is condemned by the constitution. Mere differences which serve
for a basis of classification for some purposes, amount to nothing in a
classification for legislative purposes, unless such differences are of a
character as, in the nature of things, to call for and demand separate
laws and regulations."
13. (1895) 131 Mo. 1, 32 S.W. 641.
14. "It is natural, proper, and reasonably necessary to the well being
of our public schools that in cities having so large a population there
should be more directors than in cities having a much less population.
The vast amount of property to be managed, and the school houses to be
erected and the schools to be maintained, make it necessary that these
large school corporations should be equipped with a large number of
directors. There is, therefore, a fair and reasonable necessity for a
classification for legislative purposes in this respect." Black, J., in State
ex rel Atty. Gen. v. Miller (1890) 100 Mo. 439, 450, 13 S.W. 677. "There
also appears a reasonable necessity for the classification. The selection
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Owen v. Baer 5 and he made the statement that it was "no longer
the law in this state." 16 Notwithstanding this statement Marshall, J., in the following year in Ex Parte Lucas17 sustained a
classification of cities in a law licensing barbers in cities of over
50,000 inhabitants on the ground that there was a "greater necessity for regulations to prevent the spread of contagious diseases
thru barber shops in larger cities, than exists for such regulations
in smaller places." 18
Subsequent cases have applied this qualification and it is the
law today. In State ex inf Hadley v. Washburn,10 Valliant, J.,
had this requirement in. mind when he wrote: "Therefore the
law is not within the constitutional inhibition because it is designed to operate on one class only, provided the conditions reasonably justify the distinguishing of the class, and provided it
affects equally all who come within that class." This passage
was cited with approval and followed in Ex Parte Loving.'
Lamm, J., cited Dunne v. K. C. Cable Ry. Co. and the doctrine
that it laid down as authority for his decision in State ex rel
Major v. Ryan.21 State ex rel Garesche v. Roach22 was decided
of juries under the general law, in counties containing large cities, is liable to much abuse. Complaint of the character of juries selected was
common. The law was intended to correct this evil, and to do so the
classification was deemed necessary." MacFarlane, J., in Dunne v. K. C.
Cable Ry. Co. (1895) 131 Mo. 1, 6, 32 S. W. 641.
15. (1899) 154 Mo. 434, 462, 55 S.W. 644. Marshall, J.,criticized
State ex rel Atty. Gen. v. Miller (1890) 100 Mo. 439, 13 S. W. 680, as
follows: "The difficulty left by this decision is that the distinguishing
features or peculiarities which can give rise to the necessity for an act,
are not specified, so that the legislature, or the bar, can understand and
observe them but two acts may be passed in the same term, relating to different subjects, and one may be held general and the other special, and no
one will know which is general and which is special until the Supreme
Court says there are distinguishing peculiarities which gave rise to the
necessity for the one and not for the other."
16. (1899) 154 Mo. 434, 479, 55 S. W. 644.
17. (1900) 160 Mo. 218, 61 S. W. 218.
18. (1900) 160 Mo. 218, 235, 61 S. W. 218.
19. (1901) 167 Mo. 680, 689, 67 S.W. 592.
20. (1903) 178 Mo. 194, 77 S.W. 508. Fox, J., p. 209; "If the conditions reasonably justified the distinguishing of the class, and the provisions of the act affect equally all who come within that class, then we

think it is clear
tion, because of
21. (1910)
22. (1914)

that the act does not fall within the constitutional inhibiits operation on one class only."
232 Mo. 77, 92, 133 S.W. 8.
258 Mo. 541, 167 S.W. 1008.
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upon the authority of State ex rel Atty. Gen. v. Miller which was
quoted from at length. Other recent cases have clearly recognized this principle.23 It is, then, in the words of the court in
State ex inf. Barker v. Southern,24 essential "that the classification made by the Legislature shall rest on a reasonable basis and
not upon a mere arbitrary division made only for the purpose
of legislation."
The legislature has a large discretion in determining what is
necessary classification.

As was said in Hawkins v. Smith25 it "is

not required to trace with a hair line precision the boundaries of
the class to which the resulting enactment shall apply." Since it
must be established beyond any reasonable doubt that an act violates the constitution before the courts will declare it unconstitutional, 2 it should clearly appear that a classification is arbitrary

and could not reasonably have been based upon a difference which
bore a substantial relation to the object sought to be attained by
the statute.27 A statute, however, need not include all possible
members of a class if it embraces within its scope all such things
2
as ordinarily are included in the classification .
The problem of classification under the prohibition. of local
and special legislation is similar to the problem of classification
under the provision in the Constitution of the United States securing equal protection of the laws to all persons within the jurisdiction of the state; and it is believed that the same principles of
classification which have been adopted by the Supreme Court of
the United States in reference to this provision in the federal con23. Hawkins v. Smith (1912) 242 Mo. 678, 147 S. W. 1042; State
ex inf. Barker v. Southern (1915) 265 Mo. 275, 177 S.W. 640; State ext
rel Waterworth v. Clark (1918) 275 Mo. 95, 204 S. W. 1090, 1092.
24. (1915) 265 Mo. 275, 286, 177 S. W. 640.
25. (1912) 242 Mo. 688, 696, 147 S. W. 1042.
26. State ex inf. Barker v. Southern (1915) 265 Mo. 275, 284, 177
S. W. 640.
27. Hawkins v. Smith (1912) 242 Mo. 688, 147 S. W. 1042. In this
case the court said in upholding a law applying to miners working undei
ground (loc. cit. p. 695) "The difference between the situation of those
engaged above and those underground patently 'bears a reasonable and
just relation to the act in respect to which the classification is proposed'
and this is all that is required. (Gulf C. & S. F. R. Co. v. Ellis 165 U. S.
150; Bradford Construction Co. v. Heflin, 88 Miss. 314)."
28. State v. Gritner (1896) 134 Mo. 512, 528, 36 S. W. 39.
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stitution are applicable in determining the validity of state legislation under the provision against local and special laws in state
constitutions. There are, however, differences to be noted between the two provisions. A local law is not objectionable under
the federal constitution, 2 while it is prohibited under the state
constitution. Neither does the "equal protection" clause forbid
the granting of special privileges by a special law3 0 The federal
provision "means that no persons or class of persons shall be
denied the same protection of the laws which is enjoyed by other
persons or classes in the same place and under like circumstances." 31 The prohibition against special and local laws is
much more comprehensive than the requirement that all persons
subject to the jurisdiction shall have equal protection of the laws.
It is suggested that perhaps the Supreme Court of Missouri in
State ex rel Johnson v. C. B. & Q. Ry. 32 confused the distinction
between these two limitations when it declared a constitutional
amendment void under the Fourteenth Amendment of the Constitution of the United States which provided for the collection of
a road fund in all parts of the State except in St. Louis, Kansas
City, and St. Joseph, because it did not apply to the cities named.33
It is difficu!t to reconcile the reasoning in this case with the
holding of the Supreme Court of the United States in Missouri
29. Missouri v. Lewis (1880) 101 U. S. 22.
30. Slaughter House Cases (1873) 16 Wall. 36.
31. Hayes v. Missouri (1887) 120 U. S.68, loc. cit. 71, Mr. Justice
Field in delivering the opinion of the court said: "The Fourteenth
Amendment to the United States Constitution does not prohibit legislation
which is limited either in the objects to which it is directed, or by the
territory within which it is to operate. It merely requires that all persons subjected to such legislation shall be treated alike, under like circumstances and conditions, both in the privileges conferred and in liabilities imposed."
32. (1905) 195 Mo. 228, 93 S.W. 784.
33. In the course of the opinion Marshall, J., said (oc. cit. p. 245):
"A law which attempted to authorize certain counties of the state to have
.one kind of county government, and prohibited other counties in the state
from having the same kind of government, would not be a uniform or
equal law, and would violate not only the constitution of the state but the
fourteenth amendment to the Constitution of the United States."
It is suggested that the doctrine of this decision casts doubt upon
the validity of those provisions in the Constitution of Missouri which
provide for the powers and organization of city and county government
in the City oi St. Louis.

LEGISLATION UNDER

1875

CONSTITUTION

v. Lewis34 in which was held valid under the Fourteenth Amendment an act of the Missouri Legislature providing for a different
set of appellate courts in one part of the state from those provided in the rest of the state.
Other tests of' a general law have been laid down at differ5
ent times. In State v. Julow,3 Sherwood, J., said a natural class
of persons could not be split in two and different rules applied
to each class. In another case the court held an act valid which
included "all who are or who may come into like situations and
circumstances." " These are but different statements of the
same proposition.
The definition of a general law here adopted is as follows:
a statute which relates to persons or things as a class, both in the
present and in the future'as long as the law operates, which class
is based upon a difference which bears a reasonable relation to
the act in respect to which the classification is proposed, is a general law, while a statute which relates to particular persons or
things of a class, or to a class as it is constituted at a given time,
without allowances for changes in the future during the operation
of the law, or to a class which bears no reasonable relation to the
statute in question is a special law. A local law is a special law
in which the objects to which the act applies are units of local
government.
(To be concluded next issue)
34. (1879) 101 U. S.22. Compare with the quotation in the above
note the statement of Mr. Justice Bradley in Missouri v. Lewis, 101 U. S.
22, loc. cit. 31: "We might go still further, and say with undoubted
truth, that there is nothing in the constitution to prevent any state from
adopting any system of laws or judicature it sees fit for all or any part of
its territory. If the State of New York, for example, should see fit to
adopt the civil law and its method of procedure for New York City and
the surrounding counties, and the common law and its method of procedure for the rest of the state, there is nothing in the Constitution of the
United States to prevent its doing so. This would not, of itself, within the
meaning of the Fourteenth Amendment, be a denial to any person of the
equal protection of the laws."
35. (1895) 129 Mo. 163, 177, 31 S.W. 781. See also State v. Walsh
(1896) 136 Mo. 400, 406, 37 S. W. 1112; State v. Thomas (1896) 138
Mo. 95, 101, 39 S.W. 481.
36. Hawkins v. Smith (1912) 242 Mo. 688, 695, 147 S. W. 1042.

